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Homeowners who enter into contracts with
contractors to improve, remodel or repair their homes
almost always have aright to cancel the contract, without
any penalty or obligation, within three business days after
signing the contract.

The homeowner's cancellation rights are created by
both state and federal laws. ThisLegal Guide explains
the applicability and the procedural requirements of the
following cancellation provisions:

I. Cadlifornia's Home Solicitation Sales Act --
allows the buyer in amost any consumer
transaction involving $25 or more, which
takes place in the buyer's home or away from
the seller's place of business, to cancel the
transaction within three business days after
signing the contract.” (The buyer's
cancellation rights under this Act are
explained in detail in Legal Guide K-9 --
Consumers Rightsto Cancel Home
Solicitation Contracts.)

[1. Cadlifornias post-disaster home repair
provisions -- automatically voids many
contracts for the repair or restoration of a
consumer's home signed in the aftermath of a
disaster.

[11. Thefederal Truthin Lending Act -- providesa
three-business-day cancellation period to many
buyers in situations where the home
improvements are to be financed and involve a
security interest in the buyer's home.

IV. Cadlifornia's Business and Professions Code
section 7163 -- adds to the federal Truth in
Lending Act's consumer protections during the
three-business-day cancellation period, and in
situations where the contract is not

4
enforceable.

While the homeowner's cancellation rights under
these provisions are broad, each law contains important
exceptions and limitations. It is helpful for a home-
owner to understand these rights and limits, before he or
she entersinto a contract with a contractor or attempts to
cancel the contract.

The homeowner's rights to cancel under the
California provisions are in addition to any other rights
the homeowner may have to cancel the transaction.

l.
HOME SOLICITATION SALES ACT

A home improvement contract, and almost any
other consumer transaction involving $25 or more, which
takes place in the buyer's home or away from
"appropriate trade premises," can be canceled by the
buyer, without penalty or obligation, within three
business days after the buyer signs the contract.

A. Explanation of Terms

1. "Appropriate Trade Premises"

"Appropriate trade premises’ means the place
where the seller normally carries on his or her business,
or where goods normally are offered for sale in the course
of abusinessthat is carried on at those premises.

The Home Solicitation Sales Act ("Act") most

commonly applies to sales made in the consumer's home.

However, the Act'sright to cancel is present when the
contract or offer is made anywhere other than the seller's
place of busi ness.” TheAct aso applies when the seller's
place of businessis not anormal place of bus ness® For
example, one court has stated that the cancellation
provisions wo%ld apply to sales made at a swap meet, or
in an airplane.




2.  "Home Solicitation Contract™

Generally, a contract or offer in the amount of $25
or more for the sale, lease, or rental of consumer goods or
services (or both), which is made at other than
"appropriate trade premises,” is a"home solicitation
contract."”~ The two most important exceptions to this
general rule are:

Any transaction which is subject to rescission
(cancellation) by the buyer under the federal
Trut!i]lin Lendi ng Act is not qove_:red by the
Act.”” Thisrescission right is discussed at 111.
below.

Contracts with a licensed contractor for repair
services are not covered if all of the following
are true: (a) the contract price is less than
$100; (b) the buyer initiated the negotiations;
and (c) the contract contains a written and
dated statement, signed by the buyer, that he or
sheinitiated the negotiations.

B. Consumer's Right to Cancel

A buyer can cancel a home solicitation contract,
without penalty or obligation, by giving the seller written
notice of cancellation within three business days after the
buyer signs the contract.”

To cancel, the buyer need only give the seller a
written statement (for example, aletter) stati ng, the
buyer's intent not to be bound by the contract.” "~ If the
seller has not complied with certain notice requirements,
the cancel{:gtion period begins when the seller has
complied.

C. Important Additional Information

The consumer's cancellation rights under the Act
are explained in detail in Legal Guide K-9 -- Consumers
Rights to Cancel Home Solicitation Contracts. The
reader should read Legal Guide K-9 before attempting to
cancel a contract or offer under the Home Solicitation
Sales Act.

1.
HOME REPAIR OR RESTORATION
CONTRACTS FOLLOWING A DISASTER

Subject to important qualifications and exceptions,
acontract for the repair or restoration of a consumer's
home signed in the aftermath of a disaster may
automatically be void. "Void" means that the contract
has no effect and the consumer is not bound by it.

Since the provisions on cancellation of contracts
following a disaster are part of the Home Solicitation
Sales Act ("Act"), the reader should read Legal Guide K-
9 -- Consumers' Rights to Cancel Home Solicitation
Contracts.

A. Explanation of Terms

1. "Appropriate Trade Premises' and "Home
Solicitation Contract"

These terms have the same meaning as in the
Home Solicitation Act. Seel.A. above.

2. "Disaster"

"Disaster" means an earthquake, flood, fire,
hurricane, riot, storm, tidal wave, or other similar
catastrophic occurrence for which a state of emergency
has been declared by the President or Governor, or for
which alocal emergency has been declared by the
executi\{g officer or governing body of any city or
county.

3. "Soalicitation"

Consumer "solicitation” includes a telephone call
from the consumer to the contractor's appropriate trade
premises, regardless of whether the c?gsumer‘s cal
responds to a prior home solicitation.

B. General Rule -- Contract Void; Exceptions

A home solicitation contract or offer for the repair
or restoration of a consumer's home following a disaster
isautomatically void if both of the following are true:

The consumer signed the contract in his or her
home or anywhere away from the contractor's
appropriate trade premises; and

The consumer signed the contract or offer after the
disaster caused damage to his or her residence,
but before midnight of the seventh business
day after the date the damage occurred.

However, even if both of these criteria are met, the
contract is not void under this law if one of the following
istrue:

The consumer, the consumer's agent, or the
consumer's insurance representative solicited
the contract or offer, regardless of where the
contract was signed;19 or

The consumer has properly waived the autozn(")natic
voiding of the contract (see E. below).



C. Consumer's Cancellation Rights Where
Contract Not Automatically Void

If the contract or offer is not automatically void, the
consumer may still cancel the contract until midnight of
the seventh business day after the day onzwhi ch the
consumer signed and dated the contract.

If the consumer decides to cancel the contract, the
consumer must send the contractor a written notice of his
or her decision. The consumer may use the Notice of
Cancellation form that the contractor has provided (see
D. below) but the consumer is not required to use this
form. The consumer's notice need only be in writing and
express the cons%g]er‘s intent not to be bound by the
contract or offer.”™ For example, the notice may be
handwritten (a note or aletter) or may be atelegram.

The consumer's written notice of cancellation must

be sent to the contractor at the address specified in the
23 S S

contract or offer.”” If the notice is given by mail, it is
effective when it is deposited in tzrle malil, properly
addressed, with postage prepaid.” The consumer should
take care to assure that notice given by any other means
arrives at the address specified in the contract by the end
of the seven-business-day period. Seelll.E. below for
additional practical considerations regarding the
consumer's notice of cancellation to the contractor.

D. Contract and Notice Provisions

The home solicitation contract or offer for repair or
restoration of the consumer's residence must bein
writing, and must be in the same language (for example,
Spanish) aswas principally used in the sales
presentation. The contract must contain a statutorily-
prescri ggd notice of the seven-business-day cancellation
period.”” In addition, at the time the consumer signs the
contract or offer, the contractor must oral Iyzi gform the
consumer of the consumer'sright to cancel.” These
reguirements seek to assure that the consumer is actually
aware of his or her statutory right to cancel.

The contractor must give the consumer a copy of
the contract when the consumer signsit.” The
contractor also must give the consumer duplicate,
completed, "Notice of Cancellation” forms which contain
a statutorily-prescribed notice which the consumer can
use to notify the contractor of the consumer's decision to
cancel the transaction. These forms must be in the same
language as used in the contract. They also must be
attached to the contract or offer, and must be easily

detachable from it.%® This allows the consumer to cancel
the contract by simply signing and dating the "Notice of
Cancellation" form and then returning it to the contractor
as described at C. above.

See Legal Guide K-9 for additional important
information about the cancellation form.

E. Waiver of Cancellation Rights

The consumer can waive the automatic voiding of
the contract, and his or her right to cancel the contract if
it is not automatically void, in areal emergency in which
the consumer needs the goods or services immediately
and cannot wait for the cancellation period to end.
("Waive" meansto give up aright with knowledge of the
right and the effect of the waiver.) All of the following
must be true in order for the waiver to be valid:

The contract must be for emergency or immediate
necessity repairs or services which are
necessary for the immediate protection of
people or property;

The consumer, the consumer's agent or the consumer's
insurance representative must have initiated
the contract; and

The consumer must give the contractor a separate signed
and dated personal statement which describes
the situation, and which expressly
acknowl eglges and waives the consumer's right
to cancel.”” The consumer's personal
statement must be in the consumer's own
handwriti ng.30

1.
FEDERAL TRUTH IN LENDING ACT

If the home improvement is to be financed and
involves a security interest in the buyer's home, the
federal Truth in Lending Act's three-business-day
cancellation right probably applies.

A. Explanation of Terms

1. "Consumer Credit Transaction"”

In a"consumer credit transaction,” a creditor
extends credit to a néamlural person for personal, family or
household purposes.”™ The credit must be extended by a
creditor who regularly extends credit.>? The creditor
may be the contractor or the lender.

2. "Principa Dwelling"
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The consumer's "principal dwelling” isthe main
place that the consumer lives. For example, a second
home or a vacation home is not a principal dwelling.
"Dwelling" is defined to include almost any residential
structure which contains one to four family housing
units, and may include a mobile home.

3. "Rescisson"

"Rescission” means the same thing as cancellation;
to say that a consumer has rescinded a contract is the
same as saying that the consumer has cancelled the
contract.

4. "Security Interest”

When a consumer grants a creditor a security
interest in his or her home, the consumer "puts up" the
home as security. In other words, the consumer grants
the creditor an interest in the home which secures the
consumer's obligation to repay the loan to the creditor.
This means that the home can be sold by the creditor if
the consumer misses any loan payment. The proceeds of
the sale are used to pay off the loan.

B. Transactions Covered

The rescission right under the Truth in Lending Act
("TIL" or "Act") arisesin a consumer credit transaction
in which a nonpurchase money lien or security interest is
taken in the consumer's principal dwelling.
"Nonpurchase" means that the credit is used for
something other than purchasing the home. The
rescission right also arises where a security interest in the
home may arise by operation of law (for example, where
amechanic's or materialman's lien may a%'éach to the
home by virtue of work performed on it).

Thereisno TIL rescission right in the case of aloan
to finance the construction or purchase of a home, or a
refinancing of the same properg)é by the same creditor
with no new advance of funds.

C. Notice of Right to Rescind

The creditor must give each owner of the home two
copies of aform notice of the right to rescind, together
with a copy of the disclosure statement required by the
Act that contains the material loan disclosures.” The
consumer can use the form notice to give the creditor
notice of the consumer's decision to cancel the
transaction.

The "material loan disclosures' include the annual
percentage rate, the finance charge, the amount financed
39 . .
and other key loan terms.”” These disclosures are given

at the beginning of the rescission period to allow the
consumer to think about whether the loan terms are
acceptable, and to compare them with the terms of other
loans that may be available.

The notice of the right to rescind must identify the
transaction, disclose that the creditor is taking a security
interest in the consumer's home, and disclose all of the
following:

The consumer's right to rescind;

How to exercise the right, with aform for that purpose
containing the creditor's address;

The effects of rescission; and
The date that the rescission period ends.*°

D. Right to Cancel; Time Period

Each consumer whose ownership interest in the
home may be affected by the security interest has a right
to rescind the transaction until midnight of the third
business day after the last of the following events:

Consummation of the contract ("consummation™ means
the time at which the consumer becomes
contractually obligated on the credit
transaction); or

The creditor's delivery of the required notice of the right
to rescind; or

The creditor's delivery of all material disclosures to the
consumer ("Tiaterial disclosures" are described
a C. above).

If the required notice of the right to rescind or the
material loan disclosures are not delivered, the right to
rescind gen_eral % expires Fhree years after
consummation. ~ A creditor's misstatement of any of the
material disclosures may amount to a material non-

d_i schl ogyre and give rise to the extended rescission
right.

To cancel the transaction, the consumer must send
the notice of rescission form, or any written statement
canceling the contract, to the creditor at the address
stated on the notice. The notice need only state the
consumer's intention to cancel the transaction. The
notice must be signed and dated by the consumer.

If the consumer sends the notice by mail, it must be
mailed by the end of the rescission period. The noticeis
effective when it is mailed. If the consumer gives notice
by telegram, it is effective when it is filed with the
telegraph company. If the noticeis sent or delivered by
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some other means, it must be delivered to t£15e creditor's
address by the end of the rescission period.

E. The Consumer's Notice of Cancellation --
Practical Considerations

If the consumer's notice of cancellation is sent by
mail, the consumer should make sure that the envelopeis
properly addressed, and that it has proper first class
postage. The consumer should keep a copy of the notice.

It is best for the consumer to send the notice by certified
mail, return receipt requested. If the notice is sent by
regular mail, the consumer should note the time and
place of mailing on his or her copy of the notice, as well
as the name of anyone who witnessed the mailing. If the
notice is delivered personaly, the consumer should try to
get the recipient to acknowledge receipt by signing and
dating the consumer’s copy.

F. Prohibited Acts Until Rescission Period Ends

If the transaction will result in a security interest in
the consumer's home, and if the consumer has not waived
the right to rescind (see H. below), the creditor must
delay any performance under the contract.”

Specifically, the creditor cannot do any of the following
until after the rescission period has expired, and the
creditor is reasonably satisfied that the consumer has not
rescinded. The creditor cannot either directly or through
athird party:

Disburse any money (other than in escrow); or

Perform any services for the consumer, such as beginning
to perform the contract; or

Deliver any materials to the consumer.*’

G. Effect of Rescission

If the consumer rescinds, the security interest in the
consumer's home becomes void and the consumer is not
liable for any amount.

Within 20 calendar days after receipt of the
consumer's notice of rescission, the creditor must return
any money or property given by the consumer, and must
take any action necessary to reflect termination of the
security interest.

After the creditor has returned the consumer's
money and has terminated the security interest, the
consumer must offer ("tender") to the creditor any money
or property which the creditor has delivered. The
consumer need only make the creditor's property
available to the creditor at the consumer's residence.
Where the tender involves money, however, the tender

must be made at the creditor's place of busi ness.”’

The consumer need only tender the money
borrowed (or the goods or their reasonable value), and
cannot be required t50l pay any other amount, including
any finance charge.” ™ If the creditor does not take
possession of the money or property within 20 calendar
days after the consumer's tender, the consumer ma keep
the money or property without further obligation.

H. Waiver

A consumer may modify or waive the right to
rescind if he or she needs the extension of credit to meet
a bonafide personal financial emergency. An example of
such an emergency might be atree limb falling through
the roof of the consumer's house the day beforerain is
predicted. The consumer must give the creditor a dated,
written statement that describes the emergency, and that
specifically modifies or waives the right to rescind.
Printed forms cannot be used for this purpose. The
statement r%mst be signed by all persons who are entitled
to rescind.

I. Rescission in Foreclosure and High Rate
Mortgage Situations

A consumer whose home is security for aloan may
have the riggg1 to rescind after foreclosure proceedings
have begun.

The consumer's three-business-day resci %s on right
appliesin "high rate" mortgage transactions.”™ In
addition, any mortgage that contains an unlawful high
rate mortggge provision gives rise to the consumer's right
to rescind.

Consumers who think that they may have a
rescission right in any of these situations should consult
an attorney or other expert without delay.

V.
BUSINESS AND PROFESSIONS CODE
SECTION 7163

Business and Professions Code section 7163
provides protections to consumers who seek loans to
finance home improvement contracts. Section 7163
works hand-in-hand with the federal Truth in Lending
Act'srescission provisions (described at I11. above).
Essentially, section 7163 adds consumer protections
during the rescission period (see 111.D. above) and where
the consumer has cancelled the contract (see l11.G.
above). Section 7163 also protects the consumer where
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the contract is not enforceable under the terms of the
section (see 1V.C. below).

A. Transactions Covered

Business and Professions Code section 7163 applies
in any of the following situations:

(1) If the obtaining of aloan for all or part of the
contract price for ahome improvement
contract is a condition which must be satisfied

before the contract becomes effective; or

(2) If the contractor provides financing or helps
the consumer in any manner to obtain aloan;
or

(3) If the contractor refers the consumer to a
lender or to any other person for the purpose
of arranging a loan.

If any one of these conditions is present, the
contract is not enforceable against the consumer unless
al of the following requirements are satisfied:

(4) Thethird party, if any, agrees to make the
loan; and

(5) The consumer agrees to accept the loan or
financing; and

(6) The consumer does not rescind the loan or
financing transaction as permitted by the
Truth in Lending Act, if that Ac'gg provisions
are applicable (see l11.B. above).

B. Prohibited Acts Until Requirements
Satisfied

Until requirements (4)-(6) have been satisfied, the
contractor cannot tell the consumer that the contract is
enforceable, and cannot deliver any property or perform
any service. (However, the contractor can perform
preliminary services, such as obtaining building permits,

. o TN
which do not giverise to amechanic'slien.)”” A
violation of the prohibitions stated 5n this paragraph
makes the contract unenforceable.

A contractor may accept a downpayment that is
permitted by law, but only if the contractor returns the
downpayment if the contract is unenforceable under
Business and Professions Code section 7163.

C. When Contract is Unenforceable

A home improvement contract that is subject to
Business and Professions Code 8 7163 is unenforceable

if any one of the following istrue:
The third party, if any, refuses to make the loan; or
The consumer does not accept the loan or financing; or

The consumer rescinds the loan or financing under the
Truth in Lending Act's rescission provision
(where applicable).

In addition, certain acts of the contractor make the
contract unenforceable. The contract is unenforceable if
the contractor represents to the consumer that the
contract is enforceable, or delivers any property or
performs any service (other than the preliminary services
described at B. above) before al of the following occur:

The third party, if any, agrees to make the loan; and
The consumer agrees to accept the loan or financing; and

The consumer has not cancelled the transaction during
the Truth in Lendi n&Act rescission period
(where applicable).

D. Parties' Rights and Duties on Cancellation

If the contract is unenforceable for any of the
reasons stated at C. above, the contractor must
immediately return all money, properft% and other
consideration given by the consumer.” " Except as
described in the next paragraph, the consumer has the
right to keep any services or property provided under the
unenforceable contract, and has no obligation under the
contract.

The consumer is required to make the property
available to the contractor for return if all of the
following requirements are satisfied:

(1) The contractor must first return to the
consumer, at the contractor's expense, any
money or property taken by the contractor.
The property returned must be in the same
condition as when it was taken. If applicable,
the property must be reinstalled in the same
manner as before it was taken.

(2) It must be practical for the consumer to return
to the contractor the property provided under
the unenforceable contract, and the consumer
must be able to return the property without
causing any damage to the consumer.

(3) The contractor, at his or her expense, must
pick up the property provided pursuant to the
unenforceable contract within 60 days of the



signing of the contract.”®

E. Waiver

In general, the consumer's waiver of any rights
under Business and Professions Code section 7163 is
) 67
void and unenforceable.

Waiver is permitted, however, to the extent that the
contract is for emergency repairs or services which are
necessary for the immediate protection of people or
property. In this situation, the consumer must give the
contractor a signed and dated personal statement which
describes the emergency, states that the contractor has
informed the consumer of the consumer's right to cancel
under section 7163, and states that the consumer waives
those rights. The waiver must be signed by each owner
of the property. Waivers on printed forms are void and
unenforceable.

V.
GENERAL CONTRACT CANCELLATION
RIGHTS

The cancellation rights described in this Legal
Guide are in addition to any other rights that the
consumer-buyer may have to cancel atransaction.”~ For
instance, a buyer may be able to cancel atransaction if
his or her consent was obtained through fraud, mistake,

. 70 . A
duress, or undue influence, ~ or if the bargain failsin
. 71
some major way through no fault of the buyer.

The most common grounds for canceling
(rescinding) a contract are fraud, mistake, undue
influence, breach of contract, illegality and
unconscionability.

The buyer should consult an attorney or other expert
if the buyer thinks that he or she may have one of these
grounds for canceling a contract.

VI.
OTHER LEGAL GUIDES ON
CANCELLATION RIGHTS

The Department of Consumer Affairs aso publishes
the following Legal Guides that discuss cancellation
rights:

Legal Guide K-3 -- When Y ou Decide to Improve Y our
Home

Legal Guide K-6 -- Consumer Transactions With
Statutory Cancellation Rights

Legal Guide K-9 -- Consumers Rights to Cancel Home
Solicitation Contracts

These Legal Guides can be ordered by writing to DCA
Publications, P.O. Box 310 Sacramento, CA 95802 or by
calling (916) 323-7239 or (800) 952-5210.

NOTICE: We attempt to make our Legal Guides as
accurate as possible as of the date of publication, but they
are only guidelines and not definitive statements of the
law. Questions about the law's application to particular
cases should be directed to a specialist.

Prepared by:
Legal Services Unit
January, 1997
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